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Onidunel30,/2016, thell).S (Court 'of Appealsiforithe2"Grcuit (Qrcuit Court) vacated the! )
multibillionidollarcredit icardiclassiactionisettlement ((Card Settlement) (brought in2006 0y
retailersiagainst VisalandMasterCardiallegingiconspiracy inviolation(of theSherman(Act. [ln ()
2013,ithell.S District Court [of INew(Yorkihadapprovedthelsettlement, which wasithellargest (!
antitrust(classiactionisettlement in history. (The@rcuit [Court found the(Card(Settlement [@an
“unreasonableandiinadequate” isolutionforimerchants(nearlylallretailers)acceptingicards,
coupledwithiconflictinglinterestsiof(classicounsel.[Thelquestionliswhether thelCard [
Settlement (will berenegotiatedior thelcaseimayigoltotrial.[
[
AlkeyIprovision/of thelCard(Settlement [for suppliersiacceptingicardslinithe B2Bispacewaslthel |
right folsurchargelcustomersithelinterchangefee, whichileditoVisaiandMasterCardiamending(|
theirioperatingrulessettingistandardsiformerchants, includingisuppliers,fosurcharge. Inlight [
of thel@rcuitCourt’sruling, will thecardinetworksfurtherlamenditheir operatingirulesiandivoid
thelsupplier’sright tiolsurcharge ([

0
Givenithelincreaseinithelnumber [of [Gustomersiusinglcredit [cardstolpay B2Binvoices/(both(
existinglandinew),@andthat [cardsiaretheimost [expensivepaymentchannel,thefopicisicentral ]
toimanyfsupplier’sfinanceteamslattemptingito manage profit Mmargins. Theishort @nswer s
thatthelcardinetworksurchargelrulesiremainiiniforce,landiitlisinot [expectedithat theywillbe
voided.Thelsupplier’stight foisurchargewilliremainunaffected. T
|
How WelGot (Here: 1A Brief Backgroundiof the(Qredit (CardILitigation(
|
TheRetailerlawsuitsand@assSettlement [
|
In2004,19national retailersiand tradelassociations/{includingKroger, [PayLess, Safeway) filed[ |
lawsuitslagainstVisaland MasterCard, allegingthat the/cardicompaniesiconspiredto fix
artificiallyhighlinterchange feesinviolation(of the/Sherman/Antitrust (Act. (Thelplaintiffsiwerel
virtually(allretailersiacceptingicardsiinitheB2C space. [MThelsuitsiwereconsolidatediandicertified(
asialclassactionini2006lintheU.S District [Court [forthelEastern(District (of New York. 1T

0
Millionsiof retailersiand Businessesweremembersiof thelclass. Thialclassactioniawsuit, parties!’
withisimilariclaimsiarefabletoisueaidefendant, providingismaller claimantstoberepresented. T
Qassimembersiarelbounditothelsettlement,(unlessitherelisianiopt-out [provision. T
[
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Atterfouryearsiof negotiation, theDistrict (Court[@pprovedthe'settlement. [Thelkey termsiof [
thelsettlement:[]
0 O

ForimerchantsiacceptingcardsifromiJanuary, 2004 throughNovember, [

2012, theywouldisharel$7.25 billion.[Mass membersicouldiopt out (of thel |

settlement, but thoselacceptingthelsettlement werelbarredifromisuing;(1!

O

Forimerchantslacceptingicardsiafter2012, theywouldhavethelright tol

surcharge,but wouldnotsharelinitheicashisettlement. Theylarelbound(’]

bythetermsiof thelsettlement.
0
Thel@ass/Settlement waslappealed by ainumber (of retailers, contendingVisaland Master Card(
wouldhavelthelabilityitolimposelevenihigher interchangelfees. Thelsettlement wouldialsobar(
retailersfromisuingiover interchangelrulesiandirateisettings. 1
0
ThelOpt [Qut [Litigant s/
0
Severallofthellargest retailersioptediout iof the CardiSettlement andisued VisaiandMasterCard. (11
Theselretailersfoundthelsettlement didmot (changethehighlinterchangefees.[Ratherthan(’
lower(thelfees, VisalandiMasterCardiproposediinithesettlement [that theybelpasseditol]
customersiasiaisurcharge. THowever, Walmart inotedithat the“proposedimodificationiotheno-
surchargingiruleifor VisalandMasterCardiprovidesinolbenefit folcustomersiorimerchantsisuch(
aslWalmart” [(email to/Bloombergiof anuary28,2013).Ihthesameweek, Target @ndMacy’sl]
both@announceditheywouldnot isurcharge. Thenational retailers’ €lectionmnot tolsurchargewasl’
economic:theybelievediconsumerswoulditaketheirbusinessiolretailersihat didmot
surcharge. T

O

Retailerswouldialsobelprohibitedfromisuingiover interchangelrulesiandiratelsettings. T
Retailersialsolcomplainedithat ithelclassiactionlawyersihadiaiconflict of interest inirepresenting(
bothiclassesiof settlingmerchants.[Hght thousandretailersioptediout. ]
0
ABrief Historyof [Qurcharging(
0
Historically, [credit [cardicompanies networkrulesiprohibitedsuppliersiandiretailersfromr]
imposingthelinterchangefeeioncustomersithroughiasurcharge. Thisicontractual Banonr]
surchargingresultedifromlaidecadeslongidebateonitheltopic. [t wasonlywiththe Qass/
Settlement in2013, followedByaniamendment (of thecardinetworkirules, that 'suppliersiwere!
givenitherright fosurcharge.
0
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TheVisalandMasterCard/Rule/ChangesiAllowingSurcharging(’|
0
Consistent withtheCardiSettlement, in[2013(VisaandMasterCard @amendediitsirulesitolallow! ]
suppliersiandiretailersthelright toisurcharge. Thelkeyprovisionsof thelrulelchanges:
0
[Thelsurchargemust beldisclosedtbolthelcardnetworksiandicardiholders; ]
a
[1Qurchargethelinterchangelfee, whichimaynot iexceed4%; 11
a
[Thelsurchargelamount listhelaveragelof theprecedingisixmonthsliinterchangefee;
0
[1Anielectioniof brandilevel andiproduct Tevel; [
a
[ Debit cardimay not (belsurcharged.[]
0
ThelSecond@rcuit’s/Rejectioniof theSettlement: TaConflict of Interest, Binding Futurel
QaimantsiandaQurchargelRght withLittleValuelto SettlingB2CAass!
0
Notwithstandingiover400idepositions,32/daysiof iexpert testimony, and 80 millionpagesof [
documentswhichiwereltieditolyearsiof cardllitigation’andinegotiatingthe@ass/Settlement, thel]
threelpanel [@rcuit [Court unanimously foundiit fundamentallyflawed. (11
O
ThelSettlement (Agreement (brokelthe classof iplaintiffsintotwoigroups: onewhichiaccepted!’
Visalor MasterCardfrom2004(to/2012,land/another whichlacceptedthelcardsfrom2012(
onward. Mheffirst [classiof merchantswasitolbepaid $7.25 billion, but [couldiopt lout [of theTass/ |
Settlement. TThelsecondiclasswas/offered@atemporarylinterchangelrateldecrease/andithelright(]
tolsurcharge, but wasbarredifromsuingithelcardinetworksiregardingitheir rate'structure. Thel’
classlactioniattorneysirepresentedibothiclasses.
O
ThelWrcuit [@ourt foundithat @richicashipayout [forionelclass, andacashifree, temporary!(|
interchangelreductionicouplediwithiaisurchargelright for theiothericlassicreatediaiconflict of
interest forithelattorneyswhowererepresentingbothiclasses. Thelcourt inotedthellawyers’
wereliniapositionitolnegotiatetermsthatcouldbenefit(oneiclassiandharmiheother.Further,
thelcourtnoted:[]
a
“Onelclassiof plaintiffsireceivesimoneylasicompensationfortheldefendants’]
arguablelpast violations,andlinireturnigivesiupthefuturelright of 0thers.m
ThelQupremeCourt (hasladdressed(suchicircumstancesandiruledithat @n(’
adjudicationicomingitothisrresult isimpermissible.” 11
0
Onitheltopiciofisurcharging, thel@rcuit Court noted thelvaluetolretailerswaslillusory@asmost |
wouldnotsurcharge. [Thelcourt’sicommentslhighlight thefundamental distinctionbetween(
B2CandB2Bisurcharging. 'With[B2Csurcharging, [retailersiriskilosingbusinesslasiconsumersiwill [
buyfrom(aicompetitor that isinot [surcharging. 11!
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Bylcontrast, intheB2Bispace, theltraderelationshipbetweenitheisupplierlandicustomer sl
multifaceted.[Aisupplier surcharginglikelyidoesnot riskllosingthebusinessifromlaicustomer.1]
Thelcustomer isigivenimanylincentivesbyithelcardicompanythat ioverridelthesurcharge.[Even(
if @customer pushesibackionthelsurcharge,thelcustomerimayelect i@anotheripaymentform,
suchlas/ACH, toavoid thelsurcharge. (T

0
Thel@rcuitCourt(decertifiedthelcaselasiaiclassiaction.ThelcaselreturnsitotheNew York(
federalicourt.]
[
ThelSupplier’siRghtto&urchargeliniLight (of [@rcuit (Court’s/Ruling!
O
Whilethe/@rcuit(Qourt rulingisinksithe(CardSettlement inegotiated afteraidecade(of llitigation,
thelissuelforisuppliersiswhether Visaland MasterCardiwill voidithelamendmentsitolthe!
operatinglrulesiallowingthemiolsurcharge, givenithelright toisurchargewasaprovisionof thel
SettlementAgreement.
O
Thelshort lanswer forsuppliersithat @relsurcharging, continues.Mhenetworkrulesthavenot
beeniamendeditolbarsurcharging.
O
Forithoselsuppliersiplanningitorollout @surcharge, thelevidencelindicatesithat [Visaiand(
MasterCardido/not intendltolvoiditherulesiallowingisurcharging.Thelcardinetwork’slinterest in(
advancingsurchargingwasishowniinfalowingisuppliersiandimerchantsitosurchargeimonthsr]
beforelthelDistrict Court igavelfinall@pproval of thelassiSettlement.Withithelcardnetworks! |
amendingtheiroperatingirulesitolallowisurcharging, suppliersiandiretailershavelireliedion(
theselchangesitooffset [cardiexpense. 1T

0
Withithelcardinetwork’sfocustolexpandiuselofcredit cardslintheB2Bispace, tothenirevokelal |
supplier’sisurchargelright wouldiundermineithisieffort. [Likewise, thelcardinetworksiwill likely( ]
facelfurtherllitigationiwithiretailersinithe/B2Cspacelregardingithelinterchangelfeelstructure. (]
VisalandMasterCardiwerelbattling12imillion(retailersiat (theltrial [Gourt level. [Further,in(]
another(antitrust(suit iregardingbrandedidebit (cardsibrought byretailers, Visaland MasterCard( |
may face/damages/of nearly$40 billion, whichlispendingireview bylthelU.S [Qupreme(Court. (11!
[
Addedtolthis, thelEuropean Commissionlisibringing(suit [against MasterCardfor(comparablel |
antitrustiviolationsithat thelcardinetworkshaveartificiallylinflatediinterchangelfees,andiarel’
seekingdamages/of $24billion./Given this, thelcard network’siself-interest lisito preservelits! |
standingiintheB2Bispaceand continuewithisurcharging.
[
Aslaistart, thelcardinetworksicontinueltolpushimarket sharelinthelB2Bispace, by contrast,in
thelB2Gspaceltheyhavelsaturateditheimarket. [Companiesiin theB2Bispaceiconstantlyhear(
fromicardlissuinglbanksitopersuadethemiousecardsitopaytheirsuppliers,andacceptcardsl’
fromitheiricustomers.Tf theseisuppliersidon’t lhavetheloptionitoisurcharge,imorewill ipush’
backlevenacceptingicardsibecauselof thelexpense.lAniendnotelisithat [@lternativelpayment [



channelsicontinueitolemergelthat [areimorelprice/competitivethanicards, if those/cards'cannot (]
belsurcharged. !’

0

Thelissuelultimatelyliswholpaysithelcostsitolrunithelcredit cardinetwork, whichlinterchangel
feestotal lapproximately/$60 billionannually. IntheB2Cspace, retailersiappreciatethat [ |
surchargingiconsumersiisinot [@n(effectiveistrategy forriskiof losinglbusiness, But lyet @ccept [
cardsiasiitincreasesisales.MMheffight withretailersistryingithroughitigationtolowertheicardl]
networkfeelstructure. 11

O

By contrast initheB2Bspace, suppliersihavemorelleveragelin thetradelrelationship,includingl’
movingithelinterchangetothecustomer.By@lowingsurcharging,thelcard networksiseemilessl’
concernediasitowholpaysithelinterchangelfee, whetherthelcardholder ior businessiaccepting! |
thelcard,but that theloperatingicost siof thelcard networkarebeingicovered. M
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ScottBlakeleylislalprincipal withBlakeley LLP, wherelhelpracticesicreditors rightsiand(
bankruptcy.Hislemail isiseb@blakeleyllp.com.[
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